
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



 

“I think there is a very fine dividing line that separates the bakkie 
builder from the tow-truck driver and in some cases, I think, I'd back the 

tow-truck drivers as being more moral and more honourable.”* 
 
In practice I have found some wisdom in the above quote which was confirmed by recently having 
personally gone through the ordeal with a renovation that went sour and subsequent litigation. We 
found that many (if not all) consumers employ contractors with great expectation of doing a fantastic job 
at a fraction of the price, just to be utterly disappointed somewhere along the line. 
 
“What really surprises me, though, is how many people – despite warnings about how shady, immoral 
and how bad these bakkie builders are – keep giving away money to people who promise they can do 
the job but seldom prove it first.”  
 

(*Paddy Hartdegen from Property24's columnist) 
 
This e-book serves a couple of purposes:  
 

1. It serves as a guideline into the maze of construction law and does not constitute legal advice. 
The information is educational only as should you require more information, please contact 
your legal advisor or the Building Disputes Tribunal of South Africa 
(www.buildingdisputestribunal.co.za or www.bdtsa.org.za)  

2. A further purpose is to school the general public to their basic rights when it comes to 
construction, renovation and related matters 

3. This e-book was drafted by Oppermans Inc. Attorneys based on current legislation and case 
law. The attached (at the back of the booklet) Memorandum of Agreement for Small Building 
Works could be distributed, copied and used for all your contractual needs, whether it is a tiler 
doing a small tiling job, electrical or whatever renovation work you need.  

4. Should you require some assistance with either: 
(a) If you are a home owner and a builder / contractor that has done you in and you want 

either your money back, or want him to finish the job properly or claim damages; 
(b) If you are a builder / contractor and a home owners still owes you money and is thinking up 

excuses not to pay; 
Then please contact the Building Disputes Tribunal of South Africa on 
www.buildingdisputestribunal.co.za or www.bdtsa.org.za 

 
 

 
 

 

http://www.buildingdisputestribunal.co.za/
http://www.bdtsa.org.za/
http://www.buildingdisputestribunal.co.za/
http://www.bdtsa.org.za/
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INTRODUCTION 

 
Generally speaking, building and engineering contracts are considered speciality 
contracts, not because they do not conform to the normal provisions required for a 
contract, but due to the significant complexities and one needs to address many 
eventualities and contingencies that is true to building contracts. But at the essence, 
building contracts follows the principles of the law of contract. When dealing with large 

corporations that specialize in construction and/or services one would encounter detailed contracts that 
might consist of tens of pages covering all aspects of the proposed building, or renovation or specialized 
services. 
 
This might not ring true in the event of you employing a contractor, usually for smaller works or for a 
specialized service such as carpentry. Pro forma templates are plentiful and many times not worth the 
paper it is written on. And it is quite debateable of who enjoys the benefit of this piece of paper when 
things go sour. The contract at the back of this booklet contains a typical contract that could be used free 
of charge. It was drafted by a team of attorneys and endorsed by the Building Disputes Tribunal of South 
Africa.  
 
This information document is specifically aimed at these types of builders or people that employ builders 
that does not form part of big construction companies but makes a living using his bakkie and a couple 
of workers (handlangers) to complete minor construction work or services – these are those individuals 
that we call the Bakkie Builders.  
 

 
It’s always a good idea to conclude a contract when you employ a contractor – no 

exceptions!. 
 
 
No matter how trustworthy or honest your chosen contractor appears to be many 
things can go wrong along the way.  The immediate parties to a construction or 
building contract are the employer who employs the building contractor, sometimes 
also referred to as the building owner, on the one side, and the building contractor, 
on the other. Then there might be intermediate parties such as the architect, the 
engineer and the quantity surveyor. 
 
We have simplified the legal jardon in this e-book as such as we could for you to understand the basics 
of what a “building contract” should look like. 
 
 

  



1. CONSTRUCTION CONTRACTS FOR DUMMIES 

 

THE BASICS 

 
In the most elementary terms a contract is an agreement between two (or more) parties with a genuine 
and serious intention to create a legal obligation. Remember one (or more) of the parties could also be a 
company. Contracts are necessary to regulate our everyday existence and to establish exactly what each 
of the parties could expect from one another. Not only does this agreement provide some peace of mind, 
but also serves as a guideline on what should happen if one of the parties do not honour the agreement 
and perform as they should in terms of what was agreed between them. 
  

Legal eagles define a contract as “… an agreement with the serious intention to be legally 
bound”. A contract is made up of a set of mutual promises stating the rights and obligations 
of the parties to that contract. These rights and obligations become enforceable by law and, 
therefore, parties rely on contracting and contracts in structuring their business relations. 
 

REQUIREMENTS FOR A SIMPLE CONTRACT 

 
Even though people are free to contract with each other, not every agreement will be considered a valid 
and binding contract in terms of our law. Sometimes contracts might seem unfair, or against the public 
opinion or even unenforceable.  
 
The very basic requirements to establish a valid, binding and enforceable agreement are as follows: 
 

• Consensus – there must be a “meeting of minds” with regard to the 
intended obligation and performance, the intention to be legally bound, 
and the parties must be aware of their agreement: in short: the parties 
must agree to the terms of the agreement. 

• Capacity – The parties must have the required capacity to conclude a contract. This relates to 
age and mental capacity. Also, if one of the parties are a company, you have to be sure that the 
person representing the company is entitled to do so. 

• Formalities – Certain specialized contracts require compliance with certain formalities, eg. it must 
be in writing, must be signed or signed in front of a notary and subsequently registered in the 
deeds office. 

• Legality – The terms of the contract may not be prohibited the law and should not be contrary to 
public policy. 

• Further details should include: 
- What will be done; 
- How long it will take to complete; 
- How much it will cost and the payment terms; 
- What will be done if either party defaults; and 

(These requirements will be dealt with in more detail below) 
 

LAWS THAT GOVERN CONTRACTS 

 
Sometimes agreements may be governed by various different acts, depending on the type of contract 
such as an employment contract that needs to comply with the provisions of the Labour Relations Act 
and Basic Conditions of Employment etc. 



 
Having said that, there are a couple of acts that will commonly always have an effect on most types of 
contracts. These are: 
 

• The Constitution – This is the most supreme law in South Africa and enshrines the Bill of Rights. 
It contains all the fundamental rights which must be respected and adhered to at all times. 
Contractual terms which are not in accordance with the constitution, will not be enforceable. 

• The Consumer Protection Act – This act strives to neutralise the imbalances in bargaining power 
that may exist between suppliers and consumers. This act guards against concepts such as 
“unconscionable conduct” and “unfair, unreasonable or unjust contract terms and prices”. 

• The Protection of Personal Information Act – This act aims to protect the personal information of 
consumers and should be adhered to when obtaining personal information of all the parties to a 
contract. 

 
Some legislation that deals with construction (note that some of these Acts are only 
applicable to registered contractors and not your typical bakkie builder – contact 
your attorney if you are unsure): 
 

•  The Occupational Health and Safety Act - This Act sets a guide to standards and requirements 
according to which the contractor’s employees and/ or all individuals on site are to be treated. 
The construction regulations (the latest published in 2014) under this Act prescribe the 
requirements to ensure health and safety in construction activities. 

•  The Construction Industry Development Board Act - This Act regulates the construction industry 
as a whole and publishes standards, directives and regulations to give effect to this objective. If 
a contractor intends to tender for public sector works, regard should be had to this Act and 
regulations, in particular, the requirements for registration. 

•  National Building Regulations And Building Standards Act - This Act prescribes the standards 
and requirements to which any building to be used for occupational purposes should comply. 

 

  



2. FORMATION OF A CONTRACT 

 
The immediate parties to a construction or building contract are the employer who employs the building 
contractor, sometimes also referred to as the building owner, on the one side, and the building contractor, 
on the other. Then there might be intermediate parties such as the architect, the engineer and the quantity 
surveyor or even sub-contractors. 
 
No formalities are in general prescribed by law for the conclusion of construction or renovation or 
contractor contracts. They can be concluded, like agreements generally, expressly or tacitly by implication 
or incorporation, by conduct, and orally or in writing – as long as there is some form of agreement between 
the parties.  
 
Normally, the agreement is reached as soon as an interactive meeting of minds has been reached and 
all other prescribed requirements for the conclusion of a valid agreement have been satisfied. For obvious 
reasons it is better to have everything in writing as to avoid any confusion regarding the arrangements 
between the parties.  As most (if not all) problems arising afterwards pertains to either payment or quality 
of workmanship, time should be spent between the parties to discuss this so that there are no grey areas.  
 

Our advice would be to ALWAYS have something in writing. To 
remind you of Paddy Hartdegen’s words:  “What really surprises me, 
though, is how many people – despite warnings about how shady, 
immoral and how bad these bakkie builders are – keep giving away 
money to people who promise they can do the job but seldom prove 
it first.”  

 
Sample construction or renovation agreements are plentiful on the internet, but in many instances they 
are not legally binding due to some elementary flaws. Be careful of those one pager contracts that 
promises to cover everything. They don’t. Rather spend a couple of hundred rand on an attorney that 
could draft a decent agreement that lose literary thousands more when things go sour.    
 

OBLIGATIONS BETWEEN THE PARTIES 

In the simplest terms the contractor’s main obligation is to complete and hand over the project and that 
of the employer (or the home owner) that of paying the renumeration (also called payment) as agreed 
upon on the dates as agreed upon.  
 
Ultimately the contractor’s main objective or obligation should be the completion and hand over of the 
project for which he was contracted. Obligations and expectations between parties can largely be 
negotiated between parties. 
 

THE CONTENT OF THE CONTRACT 

Even though there is a vast variety of standardised industry-based contracts available it is not advised to 
use one of these.  Chances are that you will not be covered for all the aspects of your required building 
work.  It is advisable to state the start and end date of the contract, the manner in which payments will 
be scheduled, penalty clauses for non-performance, how pro rata additional expenses will be dealt with 
as well as a cancellation clause, just to name a few. 
 
 



3. THE OBLIGATIONS OF THE CONTRACTOR 

SURETIES 

This is a sure way to protect yourself against a non-performing contractor.   Unfortunately, this seldom 
happens in the building industry. In terms of a surety, the contractor must provide security by providing 
some form of performance guarantee.  If the contractor fails to deliver his part of the contract this will 
entitle the employer to interdict the contractor to proceed with the work.  If the contractor fails to perform 
in terms the contract the owner can use the surety to recover lost expenses.  If there is a remainder left 
after all expenses were covered, the remainder can be paid back to the contractor.  It is important to note 
that the employer can only use the surety as far as his actual expenses go, thus the surety cannot be 
used to compensate for any additional expenses occurred such as when somebody else needs to be 
appointed to finish the work. 
 

COMPLIANCE WITH LOCAL LAWS 

Even if not specifically stated in the contract, the contractor must complete all work he is contracted for 
in a manner that complies with the local building regulations.  Even if you, as the employer of owner, 
insist on work completed in a manner that doesn’t comply with the local regulations or laws, the contractor 
is still under obligation to comply with these requirements. 
 

ADDITIONAL WORK 

Your contractor is not obliged to complete additional work you request him to do after 
you concluded your contract.  Thus, if the contractor refuses to do such additional work 
it is in all likelihood just to protect himself as the original contract between yourself and 
the contractor will not be applicable. To protect both the contractor and the owner it is 
advisable that any extras be quoted for and agreed upon by the parties before they 
commence. Either enter into a new contract or amend the original agreement to include 

the extras and have both parties (and witnesses) sign. 
 
About 70% of disputes in the building industry relates to extras or work that the owner expects to be done 
that was not quoted for by the contractor.  
 
 
 
 
 

  



4. TIME LIMITS FOR PERFORMANCE 

TIMEOUS PERFORMANCE 

Even though a construction contract usually states when the work must be completed as 
a whole or part thereof, it does not mean that a contractor is in breach of the contract if 
the owner determines a completion date after the fact to suit his own needs. This 
happens quite often when the owner requests the contractor to do extra work that 
pops up during the building period. 
 
If an owner is responsible for completion date that was missed due to non-timeous performance, the 
contractor may not be held liable, but at the same time the contractor is obliged to complete the work as 
agreed on as fast as possible. 
 

EXTENSION OF TIME 

Both the employer or contractor may request an extension of time for the completion of the project.  
Extensions may be granted in the following circumstances:  acts of God, civil commotion, industrial action, 
exceptional weather circumstances and or late instruction from the employer amongst other things.   
 
Due to the invalidation of the previously agreed on date for completion of performance any penalty clause 
in the original contract or claim for damages can no longer be honoured.  
 
 
 
 

  



5. STANDARD OF WORK 

QUALITY OF WORK AND MATERIALS 

To the advantage of the owner, it is implied by law that the contractor is to execute the work in a proper 
manner and that all materials used must be of sound quality and fit for their purpose.   
 
Failure on the part of the contractor to conduct his trade in the proper manner constitutes 
breach by defective performance.  This will entitle you, as employer, to apply the relevant 
remedies. 
 
If,however if the material is provided by yourself, and not by the contractor, the contractor 
will be excused from the above liability.  
 
  

APPROVAL BY THE EMPLOYER 

Even though the owner is entitled to insist on work delivered or completed to your satisfaction, approval 
of the work completed may not be withheld unreasonably if you have some other issue with the contractor.  
Such refusal will not carry any legal protection for yourself.  The said approval may be expressed or 
implied.  Keep in mind that once you make full and final payment it can be seen as approval of the work 
completed by the contractor. 
 
 

6. BREACH OF CONTRACT BY THE CONTRACTOR 

 

FORMS OF BREACH 

There are many ways to kill a cat and the contractor has many ways to breach the said contract.  This 
may include the failure to complete work on time, failure to complete work properly, failure to furnish 
security or abandonment of the building site amongst other things.  Breach by the contractor will result in 
the owner being able to claim compensation for expenses and losses suffered as per the principles of 
the law of contract.  It is important to note that damages can only be claimed if the type of loss was 
foreseeable at the moment of concluding the contract.  Thus, a mere delayed completion date, will not 
always result in damages being compensated for, unless it is so stipulated in the agreement. 
 
 
When the parties conclude a contract, they acknowledge that they will have certain responsibilities 
towards each other and that these responsibilities may be legally enforced. If a party then fails to honour 
its commitments, such a party would have committed a breach of contract. This will lead to the other party 
suffering damages in one way or another.  Contracts may be breached by an act (doing something) or 
omission (not doing something that should have been done). 
 
Five types of breach exist in our law: 
 

1. Positive malperformance – this relates to the quality and content of performance. 
The party (the owner or the contractor)  did indeed perform, but did not perform as 
contracted or agreed. Positive malperformance also occurs when a party has 
performed in a way that is contrary to the terms of the contract or has performed, 
but in an incomplete or inadequate manner.  



 
2. Mora creditoris – Where the one party’s co-operation is essential to enable the 

other party to perform his contractual obligation, the one party is obliged to co-
operate. Should this co-operation be necessary and the one party fails to oblige, the 
other party would have committed breach. 

 
3. Mora debitoris – the culpable failure of a party to make timeous performance of a 

positive obligation. 
 

4. Repudiation – a party demonstrates, by words or by conduct, and without lawful 
excuse, an unequivocal intention to no longer be bound by the contract. 

 
5. Prevention of performance – where the fault of one party renders it impossible for 

the other party to perform its obligations. 
 
 

REMEDIES IN CASE OF BREACH 

 
Various remedies are available to the “injured party” when the other party has 
breached its obligations in terms of the contract. The choice of remedy will be 
determined by factors such as the type of contract and type of performance, actual 
damage suffered and whether performance is still possible. Many of those remedies - 
for example, a claim for damages (monetary compensation) for breach of contract - 
involve litigation, which is expensive and can take a long time to reach a conclusion. 

 
1. Remedies that aim to keep the contract in tact: 

  
(a) Exceptio non adimpleti contractus – the innocent party may refuse to perform its obligations in 

terms of the contract until the guilty party performs its obligations. 
  

(b) A claim for specific performance – the innocent party may apply for a court order to compel the 
guilty party to render its performance. This could be a lengthy process with exorbitant legal costs 
and in the meanwhile, nothing will be done on site until the court makes a ruling. 

  
(c) Interdict – the innocent party may apply for a court order interdicting imminent and anticipated 

breach.  
 

(d) The matter could be referred to a mediator that will mediate the matter between 
the parties without the need for expensive legal litigation. 

 
2. Remedies aimed at cancellation of the contract: 

 
The innocent party will have the right to cancel the agreement in exceptional and limited 
circumstances. The breach would have to be serious and the guilty party must receive notice of the 
cancellation. This remedy also involves reciprocal restitution in that every party will be obliged to 
return that which was already performed or delivered by the other party. In short: both parties must 
be placed in the same position that they were before they entered into the contract. This could be 
somewhat complicated as the contractor might have already done some work (for which he obviously 
needs to be compensated if the work was done properly). 

 



3. Remedies aimed at compensating the innocent party for any loss or damage suffered as 
result of the breach of contract: 

  
This remedy is available in addition to any one of the remedies mentioned above. The innocent party 
may have a claim for damages if he can prove that he has suffered damages. The innocent party 
may even be entitled to interest. 

 

PENALTY CLAUSES AND DEDUCTIONS 

If the contract between the owner and the contractor does not contain a penalty clause and you withheld 
payment on grounds of breach of contract there will be a chance that the contractor will be able to proof 
that he was unable to complete and adhere to the contractual obligations. 
 
As an owner, you may not invoke a penalty clause if the delay is caused by your own doing and not that 
of the contractor.  When you invoke a penalty clause you may deduct from money due to the contractor 
under the contract.  This can be done during the progress of the work and you don’t have to wait till 
completion of the work.   
 

RISK RESTS WITH THE CONTRACTOR 

The South African law of contract states that total impossibility of performance without fault on the part 
of the contractor will relieve the contractor of liability, whereas partial impossibility of performance will 
relieve the contractor partially.    The contractor must also accept the risk if his work in progress is lost or 
damaged by force beyond human control such as by an Act of God.  The risk will only be transferred to 
yourself, as the employer, once you approve or accept the result of the contractor’s work. 
 
 
 

  



7.   HANDING OVER OF THE WORK AND SITE 

 

DELIVERY OF THE COMPLETED WORK 

 
Once the contractor had completed the work the contractor must surrender possession of the work and 
vacate the premises.  The contractor may refuse to surrender possession of the work or site when he 
has not been paid for his completed work. 
 
 

MAINTENANCE 

 
(a) Maintenance after completion 

 
You can only enforce maintenance on your completed work if it is written into the 
contract between yourself and the contractor.  Failure to discuss maintenance in your 
contract will result in the contractor doing maintenance out of goodwill and nothing else.  
It is a good idea to link a fixed term to any maintenance clause in your contract as the 
contractor cannot be expected to maintain the completed work indefinite as this can 
become quite a costly exercise. 

 
(b) Defect clause 

 
A clause in your contract giving you a limited time to ‘discover’ and report defects in the contractor’s work 
is a great way of protecting both yourself and the contractor.  It protects you in giving you ample time to 
report defects and in the same time it protects the contractor against continuous and ongoing claims for 
repairs.   
 
 

  



8. THE OBLIGATION OF THE OWNER 

 

ACCESS TO THE SITE 

No access to the site will result in the contractor being unable to fulfil his part of the contract, but he 
cannot be held contractually liable as the lack of access is not due to his own doing.  If the contractor 
gets evicted from the site, he may rely on a court order called a Spoliation Order, as a remedy to place 
himself in the exact same position as before the eviction.   
 

CONTRACTOR’S MEASURE OF DAMAGES 

If you cancel the contract, for whatever reason, the contractor will be entitled to be placed in the position 
he would have been should the contract have been duly fulfilled.   
Thus, the contractor will be entitled to the unpaid balance of any contract price he has not been 
reimbursed for.  The only way in which you will not be liable is if the contractor could have reasonably 
anticipated the future loss and did nothing about it. 
 

PAYMENT 

Time and amount of payment 
Your contractor is entitled to the agreed upon renumeration upon completion of the work.  
In cases where the amount is not expressly stated, your contractor is entitled to industry 
standard reasonable remuneration.   
 
A contractor is only entitled to full payment of the contract sum when the work agreed upon 
has been completed in full.  This is irrespective of partial payments for a piece of work 

completed beforehand. 
 

PLACE OF PAYMENT 

If no indication is made of the place of payment it must occur at the place where the work was completed. 
 

NON-PAYMENT 

Upon termination of the agreement, regardless of the reason, non-payment is by definition complete 
grounds for a claim in damages. 
 

REDUCED PAYMENT 

If you are dealing with a defect in the contracted work, you as the employer, does not have to cancel the 
contract, but may refuse to pay until the defect has been remedied.  In cases where a remedy is simply 
not possible, for whatever reason, you may accept the defective work under certain conditions such as 
reduced payment. 
 
If the defect is of such a trivial nature that it will not make a real difference you cannot offer a reduced 
payment to settle the matter as per the maxim de minimis non curat lex translated into the court does not 
concern itself with trivialties. 
 



 

EMPLOYER’S LIABILITY FOR DELICT OF THE CONTRACTOR 

 
The good news is you are not liable for the delictual action of an independent contractor as your contractor 
will be seen as an independent contractor.  There is however an exception to this rule.  When you, as the 
employer, instruct the contractor to execute inherently dangerous work you will be liable for any delictual 
actions if it complies with the following requirements: 
Would a reasonable person have foreseen the risk of danger? 
Would a reasonable person have taken steps to guard against such risk and 
Were such steps taken? 
 

SUBCONTRACTS 

 
Your contractor is entitled to appoint the services of a subcontractor, except if it is 
expressly excluded by yourself.  Your contractor will then act as the employer of 
the subcontractor.  It is important to note that such subcontractors stand in no legal 
relationship with yourself as the original employer, thus the subcontractor will have 
to look at the original contractor for relief.   You may not sue the subcontractor if 
his work is substandard and vice versa the subcontractor may not sue you for non-payment.  In such a 
scenario the main contractor will be the debtor to the employer and the creditor to the sub-contractors.  
 

DISPUTES AND ARBITRATION 

 
It is becoming the norm to include a clause for disputes and/or arbitration in 
construction contracts. Both parties to this agreement may dispute any written 
agreements within a certain period, otherwise the said agreement will be seen as final 
and binding after a given period.   
 

Facilitative mediation involves a neutral third party (the mediator) whose primary role is 
to assist the parties in reaching a negotiated solution. As a facilitator, the mediator 
manages the negotiation process, helping the parties overcome deadlocks and 
encouraging them to think creatively about solutions. Mediation is emerging as the most 
commonly used non-adjudicatory method of resolving construction industry disputes. 
The essence of mediation is resolution based more on party interests rather than legal 
rights. 
  
  



9. SOME LAST WORDS OF WISDOM 

 
My advice (as an attorney and as someone who has been done in by a “bible” bakkie builder) would be: 
 

(a) Do your homework and research on the proposed builder (and remember that photos could be 
deceiving) – and if his or his wife’s Facebook page bombards you with everything Sunday 
School, move on to the next person in line 

 
(b) Draw up a decent builders contract that stipulates exact time frames and the amount of 

payments that needs to be made 
 

(c) Ask for a list of suppliers and find out if the builder is in good credit standing with that company 
– in most cases these builders operate on a “cash only” basis, so phone the suppliers in your 
area such as City Ceilings, BUCO, Chipbase, Voltex, Cronlec, DesignAir to establish if they 
even know the builder. Very often they would not know of his or confirm that he ducked without 
paying his account which was subsequently closed. 

 
(d) Negotiate a fased-in approach to the deposit payment based on work progress. If the builder is 

unwilling and insists on a huge deposit, give him the boot 
 

(e) If the bakkie builder is making use of workers, ensure that they are skilled and qualified and not 
picked up down the road 

 
(f) There is no harm in recording your conversations with your builder – I am grateful that I did as 

this makes perfect evidence of his empty promises and lies. And take photos: lots of them 
showing the lack of craftsmanship. 

 
(g) Negotiate that the contract provides for retention of 10 per cent of the contract value to be held 

for 90 days after the bakkie builder has left site. This ensures that if problems and snags arise 
(and they will) there is money out to sort out these issues 

 
(h) If your builder starts demanding money because he has “run out” after the deposit has been 

paid, be exceptionally careful as this would be the final stage of “subtle blackmail and sob 
stories to extract part payments from the owner far in excess of the value of works actually 
completed to date. Sometimes the builder even temporarily (or permanently) abandons the job 
and uses the money extracted from the gullible home owner to bankroll the start of his next 
job.” 

 
(i) Don’t be afraid to institute legal proceedings against unscrupulous bakkie builders as they give 

other builders a bad reputation and name. Stand your ground and get rid of these unwanted 
elements. And don’t get me wrong, there are some jewels of builders and carpenters out there, 
wanting to complete the job; takes pride in what they do and above all, make you happy and 
get paid for what they have done. 

 
  



ANNEXURE: FREE BUILDING / CONTRACTOR CONTRACT 

 
  



 
 
STANDARD MEMORANDUM OF AGREEMENT FOR SMALL BUILDING WORKS 
 
INTRODUCTION 

(a) The Owner is desirous of making alterations, renovations and/or additions (“the Works”) to the 
buildings situated and identified and agreed by the parties and more fully described below, and has 
caused drawings and specifications to be drawn up setting forth the work to be done. 
(b) The Contractor has agreed to carry out the said Works in accordance with the said drawings 
and specifications (or as verbally agreed) for and amount as stipulated in paragraph 8 below upon the 
terms and subject to the conditions set out hereunder. The Contractor can also be a contractor for a single 
project or job such as tiling, electrical, plumbing etc. 

 
This contains the details of the parties to this agreement. It forms an integral part of the agreement in order to 
identify the parties and care should be taken to fully complete this section. 
 

1 
Party 1 is the person who is going to do the building and/or renovation works. If the party that is going to 
do the building / renovation is a company, this portion must also be completed. 

1.1 
 
Full name of Contractor (or company) 
 

 

1.2 

 
ID number of Contractor (or company 
registration number) 
 

 

1.3 

 
 
Physical address if Contractor (or the 
business address of the company) 
 
 

 

1.4 
Contact number of Contractor 
 

 

1.5 
Email address of Contractor 
 

 

1.6 
If the Contractor or contractor is 
registered, give his registration 
number 

 

1.7 NHBRC Registered?  YES  NO 

(Hereinafter called "the Contractor") 

 
and 

2 
Party 2 is the person requesting the building / renovation work and is also the person / Owner that 
will be paying for the building / renovation work. 

2.1 
 
Full names of Owner 
 

 

2.2 
 
ID number of Owner 
 

 
 
 

2.3 

 
 
Physical address of Owner 
 
 

 



2.4 
 
Contact number of Owner 
 

 

2.5 
 
Email address of Owner 
 

 

(Hereinafter called "the Owner") 

 
IT IS HEREBY AGREED AS FOLLOWS: 
 

3 
Address where building / renovations 
will be done (if different than the 
address of the Owner above 

 

4 
Date when building / renovation will 
begin 

 

5 
Date on which the building / 
renovation should be completed 

 

6 
Leniency granted in days by the 
Owner for which the Contractor can 
go over without being penalized 

 

7 
Will materials be supplied by the 
Owner? 

 

 
IT IS HEREBY FURTHER AGREED: 
 
8  Consideration for, and completion of, works 
 
8.1 In consideration of the sum of (total cost of the project)  

R__________________________________________________________        [numeric value]  
(___________________________________________________________       [written value]  
RAND), which the Owner hereby agrees to pay to the Contractor within _______________ [number of 
working days] days after the Contractor has completed the works hereinafter referred to and has handed 
the works over to the Owner, the Contractor hereby undertakes to execute and complete in a thorough 
and workmanlike manner and with the best materials (or with materials provided by the Owner as set out 
in paragraph 7 above) all the works set out or described in the drawings and specification annexed hereto 
and signed by the Owner and the Contractor and all work incidental to the proper execution and 
completion of the works. 

 
8.2  The Contractor shall hand over to the Owner the works duly executed and completed on the date 

mentioned in paragraph 5 above or alternatively not later the amount of days as leniency indicated in 
paragraph 6 above after the initial date of completion. The Contractor acknowledges and agrees that he 
is bound by these time frames and committed thereto and that any variance thereof would be seen as a 
breach of the agreement. 

8.3 The Contractor shall conform to the provisions of any Acts of Parliament, Ordinance and By-Laws, for the 
time being in force, and affecting the work to be done. The Contractor shall complete the said Works so 
as to be fit for occupation and use, and remove all surplus material and rubble from the land on or before 
the last day as mentioned in paragraph 5 and 6 above. 

 
9  Advances to Contractor 
 
9.1 If the Owner makes any advances of money during the execution of the works, he shall be entitled to 

deduct that amount from the sum specified in clause 8.1 above when that sum becomes payable. 
 
9.2 The parties can also agree that the Contractor make drawings to cover his ongoing expenses in the 

following manner:  



 

 Amount agreed Payable by which date 

 
Deposit (if any) to be paid 
 

  

 
 
 

  

 
 
 

  

 
 
 

  

 
10  Damages for noncompletion 
 

If the Contractor fails to complete and hand over the works to the Owner by the time stated in paragraph 
5 and 6 of this agreement, unless such failure is due to the default of the Owner, the Owner may deduct 
from the said sum of R___________________________________________ [penalty amount in digits] 
(__________________________________________________________________[penalty amount in 
words] RAND),  for every working day that elapses between the day fixed for completion and the actual 
completion and handing over of the works. 

 
11  Disputes 
 
11.1  Any and all disputes between the parties relating to any matter arising out of this agreement shall be 

referred to mediation, by either of the parties, by way of a notice to the other party via the Building Disputes 
Tribunal of South Africa (“BDTSA”), in which notice particulars of the dispute are set out. Disputes could 
be lodged online at: www.buildingdisputestribunal.co.za or www.bdtsa.org.za  

11.2  Mediation shall be held immediately and with a view to its being completed within 60 calendar days after 
it is demanded. 

11.3 The mediator for such mediation proceedings shall be a suitably qualified person agreed upon by the 
parties and, failing agreement, nominated by the CEO for the time being of BDTSA. 

11.4  The "mediation" clause in this agreement shall be severable from the rest of this agreement and therefore 
shall remain effective between the parties after this agreement has been terminated. 

11.5  No clause in this agreement which refers to mediation shall mean or be deemed to mean or interpreted 
to mean that either of the parties shall be precluded from obtaining interim relief on an urgent basis from 
a court of competent jurisdiction pending the mediation. 

 
 
12  General obligations of the Contractor 
 
12.1 The Contractor shall provide at his sole cost and expense all labour, materials, scaffolding, plant, tools 

and other things necessary for the execution and completion of the works, and warrants that such 
materials shall be of the best of their respective kinds. 

 
12.2 The Contractor shall not assign this contract or any part thereof, nor shall he make any subcontract 

with any person or persons for the execution of any portion of the services to be rendered by him without 
the written consent of the Owner, which shall not be unreasonably withheld. In the event of the Contractor 
being entitled to sub-contract, all work done and all materials supplied by the Contractor’s sub-contractors 
shall be deemed to be work done and materials supplied by the Contractor. 

 
12.3 If the Owner shall require any deviation from the said plans, drawings and/or specifications, or any 

additional work or other work to be done in or about the property, the Contractor will carry out the work 

http://www.buildingdisputestribunal.co.za/
http://www.bdtsa.org.za/


according to such requirements, and do the additional or other work in a substantial and workmanlike 
manner at the fair value thereof, and the Owner shall, on the final completion of the said Works, pay to 
the Contractor the amount of such valuation. Should the Owner and the Contractor, for the purposes of 
this clause, be unable to agree on the “fair value”, then the matter will be referred to the Master’s Building 
Association for a “fair value”, whose decision shall be final and binding on both parties. 

 
13 Indemnity 
  
The Contractor hereby indemnifies the Owner against: 
13.1  all costs, losses and/or damages whether actual, contingent or prospective which may be incurred, 

sustained or suffered by the Owner by reason of any breach of any Act of Parliament, Ordinance and/or 
By-Laws on the part of the Contractor, its servants, agent and/or sub-contractors; 

 
13.2  all payments by way of compensation or otherwise which the Owner may be called upon to make as 

employer, within the meaning of the Workmen’s Compensation Act No 30 of 1941, as amended, in respect 
of any accident to any workman arising out and in the course of his employment by the Contractor, his 
assign/s or sub-contractor/s in the execution of the work in terms hereof and against all actions, claims 
and demands whatsoever by any third party arising out of or occasioned by the negligent, imperfect or 
improper performance of the work by the Contractor, its assign/s or sub-contractors, their workmen and 
agents; 

 
13.3  all costs, losses and/or damages, whether actual, contingent or prospective, which may be incurred, 

suffered and/or sustained as a result of personal injuries to, or the death of, any person whomsoever or 
any injury or damage of whatsoever nature to any property real or personal, caused by or in the course 
of the execution and/or completion of the Works relating thereto or arising therefrom. 

 
 
14  Breach by Contractor 
 
14.1  If the Owner is dissatisfied with the rate of progress of the works, the quality of materials used or the 

workmanship, he may apply  to appoint an architect to inspect the works, and should such architect certify 
in writing that the rate of progress, the materials or workmanship or all of these, is or are unsatisfactory 
and not in accordance with this agreement, the Owner may by notice in writing sent by registered post or 
delivered by hand or sent per e-mail or any other electronic means to the Contractor at his usual place of 
business immediately terminate this agreement. 

 
14.2  The Owner may then call in another Contractor to complete the works and may allocate the new 

Contractor the cost of the completion out of the sum specified in paragraph 8 payable under this 
agreement to the Contractor, or the balance of that sum if advances have been made to the Contractor. 
If the cost of completion is more than the sum or balance of the sum, the difference between it and the 
sum or the balance of the sum shall be a debt due from the Contractor to the Owner. 

 
14.3 If the Contractor fails to complete and hand over to the Owner the works in the condition and within the 

time limit provided for in paragraphs 5 and 6, unless such failure be attributable to the default of the 
Owner, then without prejudice and in addition to any other remedy which the Owner may have under the 
circumstances, the Owner shall be entitled to claim and recover such damages as the Owner may, in the 
circumstances, have suffered. 

 
15 This contract shall constitute the sole contract between the Owner and the Contractor and no 

representation or statements made by or on behalf of any party during the negotiations, except insofar as 
the same may be repeated in this contract, shall in any way affect the respective rights of the parties in 
terms of this contract. 

 
16 No alteration or variation of this contract shall be of any force or effect unless reduced to writing and 

signed by the parties or their duly authorised representatives. No act of relaxation, indulgence or 
extension of time shall operate as a waiver of any of the parties’ respective rights in terms of this contract. 



 
17  The parties hereby choose domicilium citandi et executandi for all purposes in terms of this contract as 

the addresses mentioned in paragraphs 1.3 and 2.3 above and the parties agree that  
all notices which are to be given in terms of or in connection with this contract shall be deemed to be 
received: (a) if posted by prepaid registered post, seven (7) days after date of posting, (b) if delivered by 
hand, on the date of delivery and (c) e-mail or any other electronic transmission within 4 hours after 
transmission. 

 
Signed at ______________________________ [place] on this ________________________ [day]  
 
of_____________________ [month] ______________ [year] by Owner 
 
     

 
 
 
Signed at _____________________________________ [place] on this _________________ [day]  
 
of _____________________ [month] _________ [year] by Contractor 
 
 

 
 

ANNEX “A” ATTACH ALL THESE ON A SEPARATE PAGE 
[Plans, elevations and specifications to be attached and signed by both parties] 

 


